State of Vernont
WATER RESOURCES BOARD

Inre: Muntain 'Valley Mirketi n% (MVM)
Docket Nos. 91-06 and 91-09

., MEMORANDUM OF DECI S| ON AND
DI SM SSAL  ORDER

This decision pertains to the above-captioned consolidated
appeals filed by Muntain Valley Marketing/siMco (appell ant)
requesting, among other things, that it be reinbursed by the Agency
of Natural Resources (Al\é@ for the cost of |legal fees from- the
Pet rol eum C eanup Fund SP ) (10 V.S.A s 19_4%%. For the reasons
stated below, the appellant' srequest for reinbursenent is denied
and its consolidated appeal is di sm ssed.

I BA ND

~On may 17 and July 25, -1991, the \Water Resources Board (Board)
received notices of appeal filed by the appellant from decisions
I ssued by the Hazardous Materials Management Division HmvD) of the
ANR denying the appellant's requests tor reinbursement from the
Petroleum Cleanup Fund (PCF? for certain costs allegedly incurred
by the appellant as a result of site assessnent activities related
to a suspected release from old underground storage tanks (uUsTs).
at the Waitsfield Gulf Station, in waitsfield, Vernont. |ncluded
in the appellant's request was $46,100.65 in attorney's fees.

~ On Cctober 8, 1991, Cbair Rocheleau issued a prehearing
conference order consolidating the two appeals and identifying five
| egal issues to be addressed by the Board. ~On Novenber 1, 1991,
the ANR filed a Mtion to Dism'ss. On March 16, 1992, the Board
(Rochel eau, Lash, Little and Reynes) issued an order dismssing all
but one of the appellant's clains. The Board determned that the
sole issue remaining for its consideration was "whether |egal fees
incurred directly and solely as a result of site assessnent
activities related to the suspected release fromthe old usTs
%Underground Storage Tanksl) are legally reinbursable pursuant to
0 V.S'A s 1941(b%(|g." n re: Muntain Vallev Mirketins. [nc.,
-09, Prelimnpary Order at 5-6 (March.le, 1992).

Docket No. 91-06; 9

On May 22, 1992, the apgel lant filed a Mdtion for Enlargenent
of Issues. On August 18, 1992, the Board (Rochleau, Little and
Reynes) denied the appellant's motion, thereby |eaving for its
determnation the one issue identified in its order of March 16, :
1992. Inre: Muntain Vallev Mirketina, Inc., Docket NO 91-06;
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91-09, Preliminary Oder (August 18, 1992).'
E

On Decenber 29, 1992, and again on February 18, 1993, the
Board through its staff wote to the parties requesting an update
on-the status of these appeals and proposing that this matter be
schedul ed" for briefing and oral argunment before the Board, '(On
March 12, 1993, the appellant filed a nmenorandumin support of its
claim for attorney's fees. On March 23, 1993, the ANR filed a
gem)r andlum in opposition to appellant's request and ‘in support of
i sm ssal .

Oral argunent was held on March 29, 1993, in Montpelier,
Vermont. Representing the appellant was WIliam Sinendinger, Esq.:
representing the ANR was G nny McGrath, Esq.  Board members
participating were Chair Rochel eau, DesMeules, Little and Reynes.
At oral argunment, in response to disclosures, the parties indicated
for the record that they did not object to the participation of
Chair Rocheleau in this matter.

. The Board deliberated on June 1, 1993. .on a notion by Reynes,
seconded by Little,.those Board nenbers participating voted unani-
mously to dismss this appeal and to issue a decision setting forth
the reasons for dismssal. This nenorandum of decision and order

menorializes the Board's action and rationale.
Il. | SSUE

VWiether legal fees incurred directly and solely as a result of site
assessnent activities related to the suspected rel ease from the old

sTs are |egally reinbursable pursuant to, 10 V.S.2.§ 1941(b)(I): ?

' . The appellant's Motion for Enlargenent of |ssues asked
the Board to determ ne "whether Muntain Valley Mrketing
Is entitled to recover at.torneg fees as a third party
claimant." The Board denied the appellant's request
because: (1) this issue was not raised in the aFPeIIant's
two notices of.appeai; (2) the Board, as an appellate body
with de novo powers, lacks jurisdiction to decide ques-
tions that have not been first determned by the DEC

2 _Inits Menorandum in Support of MvM's Claim for Attorneys'
Fees [and] -Menorandumin Qpposition to Motion to Dism ss
at 2-3 (March 12, 1993), the appellant identifies two
separate but related issues forthe Board' s consideration.
These were consolidated for the purpose of argunent and
decision. See Prelimnary Order at 5-6 (March 16, 1992).
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[11. DI SCUSSI ON

The appellant has requested rei nbursenent for $46,100.65 in
attorney's fees. The appellant asserts that these fees were

incurred' as a result of site assessment activities related to the
suspected release fromthe old usTs at the Waitsfield Gulf Station
site. The appellant argues that such fees are reinbursable under
various legal theories including equity, contract law, and specific
statutory authority.

The Board has reviewed -the record in this, proceeding and
%Ppellant's representations in its Menorandum in Support of MvM's
aimfor Attorneys' Fees in opposition to Mdtion to Dismss, filed

March 12, 1993 (MM I\/brmrandurrl. The Board concludes that no
theory of law cited by the appellant

shoul d be reinbursed fromthe PCF.

Title 10 V.S A § 1941(b) authorizes the Secretary of ANR to
make di sbursements fromthe PCF for the cleanup and restoration of
contam nated soil and groundwater caused by rel eases of petrol eum
from underground storage tanks, including air emssions for renedi-
al actions, and for conpensation of third parties for injury and
damage caused by a release. Subsection 1941(b)(l) authorizes the
Secretary to make disbursenents fromthe PCF to "cover costs incur-
red by taking corrective action as directed by the Secretary for
the release of petroleuminto the environment froma site...."

The termvcosts® is not defined in 10 V.S, A § 1941 or
el sewhere .in 10 V.S.A ch. 59. The reinbursement of attorney's
fees fromthe PCF is not expressly provided for in 10 V.S A ch.

59.  Therefore, the Secretary or the Secretary's representative
nmust assess whether bills submtted to-the aNr for rei nbursenent

reflect costs actually incurred in taking corrective action as
directed by the Secretary for a petroleumrelease fromthe owner's

‘site.

The facts ‘adducea fromthe record in" this proceeding and
appel lant's* representations in "its nenorandum support the
conclusion that the attorney fees for which its seeks reinbursenment
were not incurred *in taking corrective action as directed by the
Secretary" for a petroleumrelease at MVM's site. Rather, as the
appellant has stated, the attorney fees were incurred from
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litigation or preparation for litigation in defense against various
ANR admi ni strative orders. See WM Menorandum at 9 (March 12,

1993) ("the |argest, cost ... was the attorneys's fees from
litigation with the. ANR."); MVM Memorandum. at 10 ("The task of

hel ping the appropriate tribunal to understand the -degree and
extent 'of contamnation and to issue an appropriate order on
remedial efforts required attorneys' work.")

_ AutorneK's fees incurred in the defense. of an enforcement
action brought by the ANR is not a cost reinbursable pursuant to
10 V.S.A. 8§ 1941(b) (1) since 'these, costs are unrelated to the

taking of corrective action. "Corrective action" neans environ-
mental remediation not protection of the corporate client from
"potential liability over many years." See MM Menorandum at 17.

Li kewi se, site assessment activities, and attendant attorney's
fees, perforned prior to issuance of the ANR orders are not
eligible for reinbursement pursuant to 10 V.S. A § 1941(b) (1),
because they do not constitute corrective action as directed by the
Secretary designed to renediate a petrol eum rel ease.

The general rule in Vernont is that "attorney fees are
considered litigation expenses -- not costs -- _and are not as
freely taxed to the opposing party by one who prevails in a
particular matter.." In re Appeal of Gadue,' 149 WVt. 322, 327
{1988) . ‘Indeed, attorney's fees are not generally awarded absent
statutory authority or as a matter of contract. Id.

‘As noted above, there is no statutory authority granting
either the aNR, or the Board on appeal ; the power to reinburse
| egal fees fromthe PCF. The formletter'issued in May 1990 by
t hen Conm ssioner Burke did not and could not expand coverage
beyond the provisions of 10 V.S.A ch. 59 to include attorney's
fees as part of "uninsured corrective action costs,” and certainly
did not create an "insurance contract" between MVM and the State
as the appellant clainms. See MM Menorandum at 15. Moreover, the
appel lant has not directed the Board to any |egal authority pro-
viding the ANR or the Board 'with equitable powers to award
attorney's fees.consistent with the exception to the Aqerican Rul e
enunciated in In re Anneal of Gadue, 149 vt. at 327.

J Appel lant refers the Board to a case, but provides no
citation, inwhich the ANR allegedly awarded attorney's
fees to the village of Waterbury in an action to recover
cl eanup costs froman insurer. This case does not answer
t he question whether the ANR has authority to reinburse
the requested attorney's fees pursuant-to 10 V.S.A.
§1941(b) (1) .
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. Finaliy, to the extent that the appellant now characterizes
itself as a third party claimant eligible for reinmbursement of its
attorney's fees, the Board observes that the appellant has failed
to exhaust its adnministrative remedies. As the Board noted on a
previous occasion, the DEC as the Secretary's representative has
original jurisdiction to determne whether specific |egal fees can
be covered as part of a third party claim _In re: ntain Valley
Marketing, I nc., Docket No. 91-06; 91-09, Prelimnary Order at 2.
(August 18, 1992). To the best of the Board's know edge, the
appel I ant has not ﬁursued a third party claimbefore the ANR and
it did not raise this theory in its notice of appeal. Therefore,
the Board has no' authority to consider whether the appellant' s
attorney's fees are reinbursable pursuant to 10 -v.S.A. §
1941(b)(2).

For the foregoing reasons, the Board concludes that the
appel lant's legal fees are not reinbursable fromthe PCF.

|'V. ORDER

There being no other issues pending before the Board, it is
hereby ordered:

1. The appellant's request for legal fees is denied; and

2. The above-captioned consolidated appeal is di sm ssed.

Dated at Montpelier, Vernont, this _ﬁéday of Cctober, 1994 .

Vermont Water Resources Boar (
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* Recused as of 9/15/94




